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IN THE

imnited States

Circuit Court of Bppcals
FOR THE NINTH CIRCUIT

THE UNITED STATES OF AMER-
ICA and CHARLES B. HOPKINS,
as United States Marshal for the West-

ern District of AYashington,

Api^ellants, ) No. 1253.

vs.

DONALD McKERRACHER,
Appellee.

To the Honorable, the .Judges of the Ignited States Circuit

Court of Appeals, for the Ninth Circuit

:

Comes now Donald McKerracher, the appellee in the

above entitled cause, and presents and files this his peti-

tion for a rehearing of said cause in this court, and prays

that the decision and judgment of the court be vacated and

set aside, and that the cause be reheard, and that upon

such rehearing the judgment of the Circuit Court of the

Western District of AVashington for the Northern Divi-

sion may be affirmed.

And as grounds for such rehearing appellee states

:

First. That this Court, having found that there was

an irreconcible conflict between sections 1 and 3 of the

Act of Congress approved June 21st, 1902, unless certain

words should be eliminated from section 1, proceeded to



eliminate those words for the purpose of removing the

conflict between said sections, which said action of the

Court, appellee respectfully maintains, was legislative and

not judicial in its effect.

Second. That the Court overlooked the means by

which the intention of Congress in the enactment of the

law in ([uestion could have been ascertained according to

well settled principles of statutory' construction where the

words of the act fail to disclose that intention, which

means were furnished in the report of the Judiciary com-

mittee of the House of Representatives in reporting the

hill to the House for passage, and which report constituted

a part of the record in this cause.

Third. That the Court overlooked and ignored the

well settled rule of statutory construction, that if an exce])-

tion or proviso or saving clause in a statute is as broad as

the enacting clause, the exception, proviso, or saving

y^lause, as the case may be, must be rejected rather than

the enacting clause. AVhereas, if the Court had recognized

this long established rule, it would have held section 3 to

l>e a proviso, or an exception, or a saving clause, to section

1, which was as broad as section 1, and, therefore, that

said section o must be rejected as repugnant to the enact-

ing part of the law.

Fourth. That the Court ignored and overlooked tliat

humane canon of statutory construction upheld and en-

forced in all civilized countries, that in case of conflict in

the provisions, or doubts arising as to the meaning of a

statute, all doubts should be resolved in favor of tlie



liberty of the citizen. And as this was a case in which the

liberty of the citizen, the appellee, was the sole question

for adjudication, all doubts raised upon the construction

of the statute, the provisions of which were relied upon as

justifying his imprisonment, should have been resolved in

favor of his liberty.

Respectfully submitted,

JAS. B. METCALFE,

JNO. S. JUREY,

Attoreys for Appellee.

I hereby certify that I am one of the counsel for the

Appellee in the above entitled cause, and that in ray judg-

ment the foregoing petition for a rehearing is well

founded and that it is not interposed for delay.

JAS. B. METCALFE,

Of Counsel for Appellee.


